00T 14 1981

dear Sir at Hadm

Your appucntim for exenp 6@ from Foderal income tax as m organiza-
tien described in section 5 1(::)(3) of tha Intemnal. Ravmmn Code has
been given consideration, - )

The information submitted shows that you ware. ihcarparatod on

BN 25 o non. profit organization prowoting the arts.., Your activi-
ties encowpass thres geheral aveas: . {1) You provide a‘galiery whese @ ..
artist's works ave'exhibited and sold.’ (2) You provide a wogkshop awed- "’ -
where artists produce thelr works, end (3) you provide a place vhore oz -
artists, poots and msicmna interact uith the genm'al public,..

Your income ig derived from. a pnrcmmgo of saloa £m artist's works
and from grants and contributions from.the gensral publie. Your ex=- .
penses include a parcontage of uales-paid back to artists aud the costs
of supplies, equipment maintenance and ovsrhead, ¥our application snd
accoopanying docwasats indicate that varicusly Il to lR of ecach snlo
of an artist's creation is mtaimd by your omnization and Iﬂ, m
By is wttmwd ©o the artizt..

1o promots the sala of artist's wozks you pmvida mcxlittcs ard x.'\or!c
space for participating artists, you provide an exhibitiem arca that
includes sales facilities, and you advertise for public patronaga

Your services to artists include marketing and public rolations -
asgistance, and your advartisemsnts include nsvspsper ads and articles,.
use of mailing liste end radio aud -rv mooumemsnts and showd.

Section 501(c)(3) of the Intamnl Rwenue Code provides, in part, for
the cxemption from Fodoral incoms tax for organizatiouns organized wod
operated e¢xclusively for charitable and educatlonal purposes, no part
of the net eceraings of vhick imres to tho beusfit- af any private
ahareholder or individual.

Section 1.501(c) (3)=1(c)(1) of the Income Tax Regulations pmvidas

that an organization will ba xegarded a9 “oporated - exclusively" for
ong ox more wxewpt purposes only, A€ it cngeges primarily in. actlvlties ‘
vhich accamplish oume or wore of mch axampt zmrposas spocxiiad in Bee-,
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tion 501(c)(3). An: otgaruzatiou will not be so mgarded if more than an
insubstantial part of its activitian 1a not in furtherance of an exempt

puxpose,

Soction 1 501(0)(3)-4(«:)(2) of the legulations provides in part that en
organization ia not operated exclusively for ono or more exempt pxposes
if its earnings inurs in vhole or in part: to’ the benefit of private
5haraholdm or indivi&mls.

Tho tnm ”charitable” ta used in section aOl(c) (3) of the Codo in its
generally accepted ‘legal sense and includss, &mong other purposas, the
advancement, of education. An "educational” purposa within the meaning
of mection 501(e)(3) includes instmuction of the public on subjects use-
ful to the individual end beveficial to the community. (Soe section )
1.501(c)(3)~1(a)(2) and (3) of tha Regulations.)

It i3 the loug-standing position of tha Service ‘that ciltural, organizntions
devoted to the promotion of the arts may qualify for tecognition of axemption
as boing educational or chariteble.in character. (Seo Rov. Rul. 64~174 and
64~175, 1964~1 (Part I) C.B. 1B3, 185; Rav, Rul. 65-271, 1965-2 C.B, 161; and
Rev. Mul, §6-46, 1961-1 C,B. 133.) Such cultural organizations havo most
often been recognizad as being organized and operated exclusivaly for “educa-
tional" purposes though they may also be chdracterized as: "charitable® .
organizations since the torm charitable in its ganorany accep:ed legal.

sense includes the a&vmcemant of sducation. ,

)

In Rev. Rul. 66—178 1966~1 C..B. 178, tito Servicn zaeognized as exempt undor
saction 501(c)(3) of the Code'e nomprofit organization that 8ponsated an
apnual public art exhibit that gretuitously displayed the wozks of unknown .
but p;'omlsmg artists. Although the orgenization charged a nominal adnission.
foe to the axhibit and sold & catelogus describing the exhidit. at a nopimal
i‘or\ tho orgmization did not sell or offer the displayed works fox salo.

no'uwar, Rev. Rul. 66-178 13 to.be contrasted with Rev. Bul. 71-395, 1971-2

C.B. 228, which described a cooperative srt gallery fomed by a group of
artists to axhibit and sall thoeir works. Additional artists were admitted
to membership in the gallory only on approval of the oxisting membors, All
works displayed at the gallery could be purchased by the public aod may = -
could bo rented. The gallery zetained a commission froam the sales and rentals
to cover its costs of operations, with any deficita being covered by spocial .
asseszments of the mombers. Im concluding that the deseribod ‘art gallexy was
not entitled to zecogaition of exempt status, Rev. Rul, 71-395 omphosized
that the gallery wes a vehicle for advancing the caroers of its merbers and
for prowoting tho sale of their works,.- As such, it “...serves the private
purposes of its members, even though the sxhibition and sale of paintings may -
ba an educational activity in otheu rmpaqw.“ Accordlngly, tha organization-
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fauod o malify for mtiou as it vas doewsd operated for tho benefit of.

. privata individuals witl_:in the prohibltion of saction | 501(c)(3)~1(d)(11)

of the Regulations. ,

As in nav. Bul, 71-395, tha organiution dssctibaa in Rw. Rul, 76-152. 1976~
1C.B. 151, seoke o Aocomplish 1te vtatéd purpoze through ths exhibition and:
sale of works of art, ‘In both cases the work of tha artist is so0ld ly .tho
gallery for the matual benafit'of tha gallery and, the individual srtist, .In
contrast, the gallery descriled in Bov, Rul. 76~152 is not under tha. control
of the artists whose works ars exhibited but rather exhibits the works of an
artist vhoss submission is selsctod.for dspley. Novertheless, Rav. Bul, 76~
152 epplied the ratdonala of .Rev. ful, 71-395 and held that a nomprofit orgme

zation fommed by axt purtms to promoto, comumity understanding of modern

art trends by selocting for axhibit;.exhibiting, end selling art works of --
local artists, retaiuning a comission on aales lesa than customary comercial -
charges and not-sufficient to cover tho costs of ‘cperating ths 3allo:y, dnes _

-not qualify for omption under section 502.(«:) (3) of the c‘ode

‘.
';.‘

It i6 well eatablishod that & pnrposa or use 1a not charitablm unloss it iu
direoted to the public bonefit, so that the elenent of public benefit is.a |
necossary conditiom of legal charity. -(Soe Bogert, Tzuat and Trasteos, sace -
tions 363 and 368 (2d ed, 1969); Scott, The Law of Tenets, saction 363 (3d :
od. 1967); ant Rostatement’ (Recond) of Trusta, section 368, commint (b) (1959).) .
I£ the purposen or operations of an organization are puch: that private indi~- - ..
viduals who are not members-of o charitable’elass recsive other thanmn 57 -
inmbstaneinl or indirect sconomic benefit therafrom, swh activltias .are , .
deanad rapugnant to the idem of an exclusively public charitsble purpose. 1

This zesult {s tha same, moreover, oven if the purposes and activities of the
organization vioald ba char:itnble worg it not for the elmt of privata baneﬂt..

Your organization is like ths cooperutivo art gauery in Rov Rul, 66~178,
supra. You not only advance the arts by providing exposure and educaticnal
opportunities to promiving artists and art aducation. to the gensral public.
but you also provide inurement of mma 1o individ.ual artists by Borving
their privats pzmposas.
A prohibited direct ecu:mic bamfit ia confexred on the indivichml artiots .
in thy sgles of art worl As noted sbovae,.whon a-sals 13 made your organi=
zation retains a small parﬂmtage of the puxchnee price a8 a commission with .
most of the sums collected being forwarded to the artist,  Thum, the sale
astivity provides the arrist with a divect metary benofit’ and ssxves- to
enhnnca his artistic garger. This benefit canvot be disuissed as boing
morely incidental to the oxganization’s othex exempt purpoua and activltiaa g
as it ic subatantial by any memra.‘ ' .
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Altbough it is xecognized that cortain aspocts of youx orgam"atlcm'u

purposos and activitias are in nccotd with traditional concepts of charity
law iv fostexring and enocuragmg appracietion: of art, it is Inoacapable
that the descxibed sales confer a dirvct cconcmic beanfit en tho particular
artista, Cf. Bev, Bul, (6104, 1966<1 C,B. 135, Accordingly, by balancing
the public s private interests served by the orsmizar.ion‘ﬁ activities,
ve rixle that such sales dp ot gosve & pubuc puTpEe.

The Suproue Court, ia Bettar Busg\_osn Burauu w. United Stawu. 326 U.S. 279
(1945), hold that the presence of a single pon oxgpt purpose will daatroy

* exemption mg&td.lans of t.ho mmbor of truly e:mmpt puEFosen.

Since mors than an msubabantial pact of your.motivitias are not oxclu.aivoly
for exetpt paxposes you are not aperatad oxclusivily for purpoegs dageribed
in section 501(0)(3) of tho Code ond you do not quali.t‘y for tax oxapt status.

Based on ﬂw Momation mbmzted, exePL - ntatun will ".ot ba :ecognized
udor ony related paragraph of aeotlon 501(c). R

Contributions to you axe not dedncttbla undex section 170 of the Code.

In aceordance with this dotaminattou you are reguired to ﬂle Fedoral ine
come tax roturns on Form 1120 for esch yesr you bmra been in exiateuca.

Filo thess returna with this office within 60 t!zml of the date of thia letter,
Wo will not dalay procesging of income tax roturns aod assossment of any taxos
due becanss of your bringing suit for declaratory juigmant under. Coda section
7428, Pile retums. for later tax yesrs with ths appxoprinta sexvico canter
indicated in the instructions for thoge raturnz. - .

If you do ot gcoopt our find.inga, we recomond that you tequest e confmnee
vith & nenbor of our Regional Office of Appaals. Your Toquost for 2 confer-
enca should include a written appenl giving the facts, low, and any othsr
information to support ysur poaition as oxplained in tha cnolosed Publication
892, You will then bs contactad to arramge a date for & conference., The
ctuforence ugy bo held at the Reglomal Cffice, or if you requost, at any
mitually convertlont District ¢f£fice. I£ wo'do not hear £rum your within 30
days of the date of this letter, this detemination wiil bocome finsl and e .
copy of this latter will be sont to the approprists state officials In accord- -
ance with sgction 6104(c) of the Intemv.l Rovenuio Code. .

1f you do not protest this pmposod dotexaﬂmtion ina tmoly LANNer, it: will

be considered by the Internal Revonus Servics a3 a {ailuxe to axhaust availablo
alninistrative remedies. Section 7423(13)(2) cf ths lntaml Reveruo Coda pro-




: ' vides i .axt thot, "A- dncla:fatory judmont o:‘ decrae uﬁdu&‘ this nactian
shall not ba issued in any’ proceeding mless the Taz Court, tho Court of
Claims, or .thn district court of the United States for the District of

) cplmhia datermingd that the organization imvolved has exhausted edminb
_ ntrati.vo romedies am&abru to it wm:in the Internal Rweme Sorvice.”
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